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Arresting policies:  implications of pro and mandatory arrest policies for victims of domestic and family violence

Dr Rochelle Braaf, Australian Domestic & Family Violence Clearinghouse
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dual arrest in domestic violence cases 

Since the 1980s, Australia and other countries have introduced significant reforms to improve what were seen as fairly poor police responses to domestic violence; for example:

· by delivering police training on domestic violence issues

· introducing protocols governing the collection of evidence and
· policies encouraging the arrest of perpetrators.  
The arrest of perpetrators is widely regarded as a key strategy for protecting victims.  However, an unexpected consequence of policies promoting the arrest (and prosecution) of perpetrators has been a rise in the number of dual arrests; that is, the arrest of both parties at the scene, usually a man and a woman, and in the number of single arrests of women.

I raise this issue because a number of jurisdictions in Australia have moved towards policing policies that promote the arrest of domestic violence offenders (such as the ACT, Tasmania, Victoria and NSW).  At the same time, some advocates and services have expressed concerns around the implications of such policies; e.g. whether victims of violence will be more reluctant to call the police because they do not want the offender arrested and concerns about whether there will be an increase in the number of women arrested.  In this context of changing police practice, it is worth examining what the research can tell us about these policies.

Changing Police policies and practices 

I want to first look at the context of changing police policy and practice with regard to domestic violence.  As our understanding has increased about the dangers posed by perpetrators of domestic violence, scrutiny of the police response to incidents has intensified and reforms have aimed to improve their response to better protect victims and make offenders more accountable. 
One development has been that police employ diverse strategies when attending a domestic violence incident, such as:

· mediation at the scene

· providing information and referral to victims

· cautioning the perpetrator

· making an application for a protection order or
· arresting the perpetrator.
Among these options, arrest of the perpetrator is considered the most effective in keeping victims safe.  Arrest provides immediate protection for the victim by removing the dangerous party from the scene.  It can allow victims time to consider their options and make alternative living arrangements (MacRae 2003).  It also makes perpetrators more accountable for their behaviour.  
Studies have also shown that arrest can reduce recidivism. For example, Campbell et al’s. (2003) study of 563 cases of domestic homicide and domestic physical abuse in the US demonstrated that arrest was consistently related to reduced subsequent aggression against female victims and reduced the risk of femicide (i.e. the killing of women).
To improve police responses to domestic violence callouts, many jurisdictions have introduced policies that limit or remove the discretion to arrest or prosecute from victims, police and prosecutors.  Such policies include:

· Pro-arrest – if there is sufficient evidence at a domestic violence incident, there is a presumption that police arrest the perpetrator.  Evidence might be victim injuries or property damage.  In Australia, these policies are used in New South Wales (NSW), the Australian Capital Territory (ACT), Queensland and Tasmania.
· Mandatory arrest – where there is evidence that domestic violence has occurred, police are required to arrest at the scene.  By 2004 in the US, twenty-one states and the District of Columbia had introduced mandatory arrest policies (Miller, N 2004, p.28).

· Primary aggressor – where police are confronted at the scene with conflicting claims about who is the victim and who is the perpetrator of violence, they are required to identify and arrest a primary aggressor.  In making this decision, police may consider contextual issues; for example, whether one party was acting in self-defence or if there were prior complaints of domestic violence.  These policies are used in at least twenty-four US states.

· Pro-charge – a presumption that police will charge an offender in cases where there is evidence that domestic violence has occurred.  Such policies have been introduced in Canada.
· No drop – prosecutors are required to continue a prosecution for domestic or family violence offences, regardless of the victim’s wishes.  These policies are used in Canadian and US jurisdictions, and in the Northern Territory in Australia.
In Australia, the powers of police to arrest without warrant are specified in state and territory legislation.
  Generally, the legislation allows police officers to arrest a person if they suspect them of having committed an offence.
Prevalence

There is a danger that while the introduction of these pro- and mandatory arrest policies in some jurisdictions has seen a rise in the arrest of perpetrators, there has also been a corresponding rise in the number of dual arrests and single arrests of women for domestic violence.
US & Canadian research

Evidence from the US shows that the number of dual arrests for domestic violence has increased since the 1980s, when these policies became more widespread.  For example, in California, following the introduction of pro-arrest and mandatory arrest policies for domestic violence, male arrest rates increased by 136%, while female arrest rates increased more than 500% from 1987 to 2000 (DeLeon-Granados, Wells & Binsbacher 2006, p. 359) 
Similar findings have been reported in other US jurisdictions and Canada (Aboriginal Justice Implementation Commission Final Report 2001; Comach, Chopyk & Wood 2000; Crouch 2003).
Australia

In Australia, estimating the prevalence of dual arrest for domestic violence is difficult because accurate and comparable data are not available.  Records of dual arrests are only kept by some individual services and are not identified by police departments in any comprehensive or consistent way.
There is some police data.  We do know, for instance, that in NSW there has been a sharp rise in the number of arrests of women generally for domestic violence related assault over the past five years (BOCSAR 2007, cited in Baker 2008).  It is also possible to draw some information by examining data from Australian legal and court services about the increasing number of contacts from female defendants.  For example, the Redfern Legal Centre’s Women’s Domestic Violence Court Assistance Scheme has reported a 23% increase in the number of contacts from female defendants in domestic assault matters, in the twelve months from July 2005 to June 2006, when compared to the previous year (Smith, S 2006, unpublished).
Anecdotal reports from Australian services and police departments spoken to for this paper, suggest that dual arrest for domestic violence is occurring but there is little documented data available about trends.  Therefore, much of this paper has drawn on US material, where mandatory and pro-arrest policies have been in place longer, and where large scale studies and evaluations have been conducted. 

Implications of arrest for victims 

Impacts on victims’ safety
I want to now talk about the implications of arrest for victims of domestic violence.  Obviously, there are numerous negative outcomes for victims if they are arrested, the most concerning among them being the impact on their safety and the safety of their children.

Once a victim is arrested, she has limited access to a criminal justice system intended to protect her (Bui 2001; Crager, Cousin & Hardy 2003; Dasgupta 2001, p. 18; Hirshel & Buzawa 2002).  Being arrested can make a victim more vulnerable to manipulation by the perpetrator, who may threaten to have her re-arrested or reported for probation violations.  Women may become afraid to defend themselves, especially if they are on probation (Miller, S 2001; Pollack, Battaglia & Allspach 2005).
Victims are also likely to be reticent to contact police in the future (Rajah, Frye & Haviland 2006; Martin 1997, p. 155; Henning & Feder 2004; Crager, Cousin & Hardy 2003).  For example, following the introduction of mandatory arrest policies in Duluth in the US, there was a 40% reduction in calls to police about domestic violence (Martin 2001), indicating that victims had lost confidence that the police would act to secure their safety and protection.
If victims do contact the police for subsequent incidents of violence, a criminal record may affect the attitude of the police when responding (Rajah, Frye & Haviland 2006, p. 905).
Impact of arrest on women’s sense of self

Arrest can impact on a woman’s sense of self.  Women arrested for domestic violence report feeling paralysed, confused, disoriented, embarrassed and surprised (Ferraro & Johnson 1983).  They report feeling betrayed by police who treated them like a perpetrator, rather than someone requiring criminal justice assistance (Rajah, Frye & Haviland 2006).  Arrest not only undermines a victim’s confidence in the criminal justice system but also in herself, leaving her more vulnerable and isolated following the abuse.

Social and economic consequences of conviction

A criminal conviction for domestic violence can disadvantage women both socially and economically.  It can impact on custody decisions in family law disputes (Crager, Cousin & Hardy 2003; Miller & Meloy 2006).  A conviction can diminish a woman’s civil rights, such as her voting rights, the opportunity to hold public office and her residency status (possibly resulting in deportation) (Dasgupta 2001; Dasgupta 2002).

Arrest and conviction may also restrict a victim’s access to services: such as access to public housing, restraining orders, or victim’s assistance and legal aid (Bui 2001; Finn & Bettis 2006; Martin 1997; Miller, S & Meloy 2006; Hirschel & Buzawa 2002; Humphries 2002).  

Because of a criminal conviction, a woman could lose her employment, with resulting social and economic consequences, and her chances of future employment are diminished (Chesney-Lind 2002; Crager, Cousin & Hardy 2003; Dasgupta 2001; Pollack, Battaglia & Allspach 2005; Rajah, Frye & Haviland 2006).  A conviction may affect access to welfare benefits and equitable property settlements (Dasgupta 2002, p. 1375).

use of violence in Relationships

Prevalence of men and women’s violence

The obvious question raised in response to increasing rates of dual arrest and single arrests of women is whether this reflects that women are as violent as men in their relationships.
Crime and other statistics provide evidence that domestic violence is a gendered crime, overwhelmingly committed by men against their female partners.  For example, the Personal Safety Survey conducted by the Australian Bureau of Statistics in 2006 and the national homicide monitoring program annual reports clearly demonstrate a significant gender bias in domestic assault, sexual assault and domestic homicide (Australian Bureau of Statistics 2006; Davies & Mouzos 2007).
A feminist analysis recognises domestic violence as negative behaviour based in social structures and perspectives that privilege men over women.

Manifestations of violence

Research that suggests that women are as violent as men in their relationships, such as that using Conflict Tactics Scales (e.g. Straus, Gelles, & Steinmetz 1980; Headey, Scott & de Vaus 1999), has been soundly criticised for failing to adequately account for the contextual and relational factors surrounding the violence (e.g. Archer 2000; Bagshaw et al. 2000; Dasgupta 2001; Dekeseredy & Schwartz 2003; James et al. 2002; Pence & McDonnell 1999; Saunders 2002; Taft, Hegarty & Flood 2001).

In particular, criticism has been levelled at equating all violent acts as the same. This approach ignores:

· the more serious injury levels women experience

· women’s use of violence to defend themselves

· the gender bias in the experience of sexual assault in relationships and 

· fails to account for women’s experience of abuse that may have occurred over many years.

In their UK research with 95 couples, Dobash and Dobash (2004) compared the way in which men and women use violence.  They concluded that women’s violence does not approximate men’s violence in terms of:

· frequency

· severity

· consequences and

· the victim’s sense of safety and well-being.

Violent retaliation to a history of abuse
Many studies identify that those women who use violence in relationships do so to protect themselves or as a reaction to their experience of continuing violence over long periods of time (Chesney-Lind 2002; Dasgupta 2001; Dobash & Dobash 2004; Hirschel & Buzawa 2002; Hamberger & Potente 1994; Kernsmith 2005; Miller, S 2001; Saunders 1995; Swan & Snow 2002).

In studies focussing on matters where both partners have been arrested at a domestic violence incident, a recorded history of abuse is common.  Studies by Martin (1997) and Henning and Feder (2004) in the US found that in cases of dual arrest, men were more likely to have been previously arrested for a domestic violence offence, while women were much more likely to have previously been victims.  Women were also more likely to have been the ones to call police.

Power, control and fear

Looking for evidence of mutual physical violence by men and women, however, only provides part of the domestic violence picture.  The key determinants of domestic violence are a perpetrator’s use of violence and abuse as a means of exerting power and control over their victim, resulting in her fear and intimidation.  Stark (2007) argues convincingly for a focus on ‘control’ behaviours to identify relationships involving domestic violence (including domination, hurt, humiliation, exploitation, constant surveillance and isolation).

Research on women’s use of violence in relationships indicates that women do not tend to engage in coercive controlling tactics, systematic threats or the use of violence to exert power, induce fear or control their male partners (Osthoff 2002).  Studies also show that men typically do not feel fear, bewilderment and helplessness when attacked by a woman, as women commonly do when attacked by a man (DeKeseredy & Schwartz 2003; Dobash & Dobash 2004).

Situational factors

So if violence in relationships is gendered, why is there a rise in dual arrests and single arrests of women?  It is useful here to examine the situational factors that are closely associated with dual arrests for domestic violence.
Evidence of injury

US research indicates that dual arrest is more likely where both parties display or claim injury.  Some studies with police officers using domestic violence scenarios have shown that more junior officers will believe the husband’s claims of injury, even where none are present.  However, where primary aggressor policies are employed and where officers are more experienced, officers are more likely to arrest the party with the least injuries (Finn & Bettis 2006; Finn et al.’s 2004).  It is critical that police investigate all claims of injury to assess their validity and to differentiate injuries which are caused in self defence, from those which have resulted from aggressive acts.

Use of weapons
Arrest of both parties at a domestic violence incident has been shown in the US to be more likely in those cases where a weapon has been used (Henning & Renauer 2005; Lane, Lucera & Boba 2003).  The test of the use of a weapon in the decision to arrest may unfairly discriminate against women.  Given their relative size compared to male partners, women are more likely to use a weapon to defend themselves, while men are more likely to use their bodies to assault, to inflict a similar degree of injury (Busch & Rosenberg 2004; Henning & Feder 2004).  Men are also more likely to inflict harm that is less visible (e.g. through strangulation or punching).

Interference with police and credibility at the scene

Attending police officers may react to the demeanour of parties at the scene in making arrest decisions.  A victim of abuse is likely to be distressed and emotional.  She may be crying and incoherent, and consequently may have difficulty communicating exactly what happened to police (Miller, S 2001; Smith, S 2006).  In contrast, perpetrators can often display an outward calm (Miller, S 2001) that police could read as more rational behaviour and demonstrative of a more reliable witness.
If police do not respond appropriately to an incident by arresting the perpetrator and do not act empathetically towards victims, victims may become frustrated and angry, or uncooperative with police.  Police then may perceive victims as less credible and more combative than male perpetrators (Crager, Cousin & Hardy 2003, p. 28; Rajah, Frye & Haviland 2006).  Victims showing what police may perceive as a disrespectful attitude towards them, can increase the likelihood of their arrest.
Other factors

Dual arrests have been shown to be more likely where drugs or alcohol are present or have been consumed prior to police being called (Finn & Betttis 2006; Lane, Lucera & Boba 2003; Martin 1997).

Other factors found to increase the likelihood of a dual arrest are:

· where there is evidence present for both parties, including a statement from uninvolved witnesses

· and where one party allows the other to violate an existing restraining or protection order (Connecticut Department of Public Safety 1991; Finn et al. 2004; Finn & Bettis 2006; Lane, Lucera & Boba 2003; Miller, S, Gregory & Lovanni 2005).
Police responses and views

Aside from situational factors, the responses and views of the police themselves influences decisions about who to arrest at a domestic violence incident.

Context of domestic violence

A key difficulty for police is that the legal context defining domestic violence tends to refer to a single incident of abuse, despite evidence that domestic violence is characterised by ongoing and often escalating abuse (Hirshel & Buzawa 2002; McMahon & Pence 2003; Miller, S 2001; Stark 2007).  Research indicates that attending police who do consider contextual factors, such as the prior history and the size disparity of the parties, and are less likely to make a dual arrest (Hirschel & Buzawa 2002).

However, US research shows that if police lack training in interviewing victims and are less comfortable with speaking to them, they are more likely to accept the male partner’s version of events, even in the absence of evidence, and are more likely to arrest women (Henning & Feder 2004; Saunders 1995).
Lack of police discretion

Some police claim that because their discretion is limited or removed by pro-arrest and mandatory arrest policies, they are under increased pressure to arrest all parties who may have perpetrated a domestic violence incident (Chesney-Lind 2002).  A dual arrest deflects responsibility for determining who the perpetrator is, to the prosecutors and courts further down the line (Martin 1997; Miller 2001; Saunders 1995).
Difficulty determining the primary aggressor
In some circumstances, police may have difficulty in determining who initiated an attack at a domestic violence incident; for example, due to a lack of injuries, weapons, witnesses or access to police records.  They also may have limited time to make this decision (Crager, Cousin & Hardy 2003; Hirschel & Buzawa 2002; Crager, Cousin & Hardy 2003).  In addition, a history of abuse may not have been officially recorded on police or criminal justice systems (Dasgupta 2002; Miller & Meloy 2006).
In these circumstances, police may choose to arrest both parties and leave prosecutors and the criminal justice system to decide who is the primary aggressor (Crager, Cousin & Hardy 2003; McMahon & Pence 2003; Miller 2001).

Gender neutrality

Unless it is clear that only one party is at fault, police may aim to be gender neutral and arrest both parties.  That is, police assume any assault is an assault, and should be treated as a criminal offence.  Canadian research has found the criminal justice system allows little consideration for a gender analysis of domestic violence (Pollack, Battaglia & Allspach 2005), particularly where a woman had used a weapon.
As domestic violence is a gendered crime, a gender neutral approach in policing is not impartial and in fact de-contextualises women’s use of force (Dasgupta 2002; Henning & Feder 2004; McMahon & Pence 2003; Miller, Gregory & Lovanni 2005; Pollack, Battaglia & Allspach 2005).

Suggestions for an improved response 

I want to emphasise here that the Clearinghouse does not advocate for mandatory arrest policies like those used in the US.  However, pro-arrest policies do have their merits, especially in contexts where the police response to domestic violence has been poor or non-existent.  Clearly, though, these approaches cannot be introduced in isolation or they may result in hurting the very people they are intended to assist.  I suggest a number of strategies as a way forward.

Primary aggressor policies
The research about the use of primary aggressor policies suggests that they do encourage officers to consider contextual factors, such as whether one party was defending themselves, to ensure they identify the offender and victim (Alabama Coalition Against Domestic Violence 2001; Crager, Cousin & Hardy 2003; McMahon & Pence 2003).  However, these policies are not fail safe and cannot be used in isolation of other strategies.  The evidence available at the scene may not indicate a primary aggressor and the police might be reluctant to investigate the context (Finn and Bettis 2006).
Risk assessment

The use of a risk assessment process by police based on evidence at the scene, witness reports, interviews of partners, historical records and other information – can assist in determining the primary aggressor and the future danger they pose to the victim.  Risk assessments may help in distinguishing between acts of self-defence and those of aggression.  They can also help in the preparation of a case for prosecution.  While no tool is perfect, validated, structured risk assessment tools have been shown to be more reliable than clinical judgement alone.
Police protocols and training
Training of police around domestic violence issues and policies is critical in assisting them to assess incidents and to minimise the likelihood of a dual arrest.  However, primary aggressor policies and training may have a limited effect unless police are also monitored and supervised to ensure compliance (Finn and Bettis 2006).  Further research and evaluation will help us better understand these issues.
Integrated policing and prosecution
Models where the policing and prosecutorial functions are integrated rather than separate, suggest a way forward.  Integrated Australian models include the ACT Family Violence Intervention Program, Tasmanian Safe at Home program and the Victorian integrated model.  Through sophisticated information-sharing, accountability, codes of practice and case management, these models provide police with better guidance around risk assessment, collecting evidence, arrest decisions and preparing for prosecution.  This process can assist in minimising the likelihood of a dual arrest or single arrest of victims.

Research and evaluation
What is absolutely critical is more research and evaluation.  Police polices around arrest and prosecution must be monitored and evaluated to ensure that their outcomes are consistent with goals of victim safety, perpetrator accountability and prevention of recidivism.  There are also issues to be considered about the effect of pro- and mandatory arrest on specific groups within the community, such as for Indigenous and culturally and linguistically diverse groups, which I have not had time to discuss here. 
Nationally collected police data and research about domestic violence arrest rates and patterns, and the impacts for victims and perpetrators would greatly improve our knowledge about how these practices work, how effective they are and how they may differentially affect different groups in the community. 
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